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In the Court of Appeals of the District of Columbia. 


George B. Gortelyou, Postmaster General, Appellant, 

V8. 

Henry 0. Houghton, Trustee, et al. 


| No. 


1607. 


a Supreme Court of the District of Columbia. 

Henry 0. Houghton, Trustee; GeorgeH.' 

Mifflin. J. Murray Kay, Lucy H. Valen¬ 
tine, Henry 0. Houghton, Oscar R. 

Houghton, and Albert F. Houghton, <■ No. 23342. In Equity. 
Complainants, 

V8. 

George B. Cortelyou, Postmaster General. 

United States op America, 1 . 

District of Columbia , | s 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed aud proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed May 31,1902. 

Supreme Court of the District of Columbia. 

Henry 0. Houghton, Trustee; George H. 

Mifflin, J. Murray Kay, Lucy H. Valentine, 

Henry 0. Houghton, Oscar R. Houghton, f r E i , 03340 
and Albert F. Houghton '1 . 

vs. | 

Henry C. Payne, Postmaster General. J 

To the honorable the supreme court of the District of Columbia, sit¬ 
ting in equity: 

Henry 0. Houghton, trustee, of Cambridge, George H. Mifflin, of 
Boston, J. Murray Kay, of Brookline, aud said Henry 0. Houghton, 
1—1607a 
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nil in the State of Massachusetts, Lucy H. Valentine, of New York 
in the State of New York, Oscar R. Houghton, of Riverside in the 
State of Connecticut, and Albert F. Houghton, of said New York, 
copartners doing business under the firm and style of Houghton, 
Mifflin and Company, bring this their bill of complaint against 
Henry C. Payne, Postmaster General of the United States. 

And your orators complaiuing say : 

1. That your orators are each citizens of the United States: 

That the respondent is a citizen of the United States holding the 

office of Postmaster General of the United States. 

2. That heretofore and on the seventeenth day of March, 1886, 
your orators were and ever since have been engaged in the business 
of printers and publishers of books and periodicals of the Riverside 
Press in said Cambridge, having their office of publication at four 
Purk street in said Boston, and that said office of publication was 
and is well known. 

3. That as such publishers they are now and since said seven- 
teeth day of March, 1886, have been engaged in printing and pub¬ 
lishing a series of periodical publications known and described as 
“ Riverside Literature Series.” 

That these publications, each and every of them, since said seven¬ 
teenth of March 1886, to the filing of this bill, have been regularly 
issued at stated intervals as frequently as four times a year., have 
borne date of issue, have been numbered consecutively, and have 
been issued from the known office of publication of your orators 
hereinbefore set forth; 

That these publications, each and every of them, have been formed 
of printed paper sheets, without boards, cloth, leather, or other sub¬ 
stantial binding such as distinguish printed books for preservation 
from periodical publications; 

That these publications, each and every of them, have been de¬ 
voted to literature, have had a legitimate list of subscribers, and 
have not been designed primarily for advertising purposes, or for 
free circulation or for circulation at nominal rates, and your orators 
in the publication and issue of these publications have complied 
with all the terms conditions and requirements of the laws of the 
United States relating to mailable matter of the second class; and 
your orators file herewith copies of said publications which, in re¬ 
spect to the requirements of mailable matter of the second class, are 
similar to each and every other of said publications. 

4. That of these publications already issued Nos. 1-18 were issued 
weekly to July, 1886, Nos. 19-42 monthly to April. 1889, Nos. 43- 
62 quarterly to April, 1894, Nos. 63-116 semi-monthly toMa} r , 1897, 
Nos. 117-143 monthly to May, 1900, Nos. 144-151 quarterly to April, 
1902. That from said March 17, 1886, to the filing of this bill these 
publications have been recognized, entered and admitted by the suc¬ 
cessive Postmaster Generals of the Uuited States as mailable matter 
of the second class, and have been conveyed in and by the mails of 
the United States at the rates prescribed for mailable matter of the 
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second class, the last certification thereof being upon the change 
to a quarterly issue in the year 1900,and being as follows:— 

2 3505. 

Certificate of Entry of Publication as Second Class Matter. 

Post Office at Boston, Sept. 15,1900. 

I hereby certify that the Riverside Literature Series, a quarterly 
published at this place, has been determined by the Third Assistant 
Postmaster General to be a publication entitled to admission into 
the mails at the pound rate of postage, and entry of it as such is ac¬ 
cordingly made upon the books of this office. Valid while the char¬ 
acter of the publication remains unchanged, or until revoked. 

GEORGE A. HIBBARD, Postmaster, 

By C. 0. MANSFIELD, Ass’t P. M. 

And your orators further allege that the entry and admission of 
these publications as mailable matter of the second class was not 
made upon false evidence, aud that since their first admission in 
March, 1886 until the filing of this bill there has been no change 
in their character except as to interval of issue as hereinbefore set 
forth. 

5. That on April 4, 1902 the following notice was received by 
your orators'i 

Office of the Postmaster, 
Boston, Mass., April 4,1902. 

Messrs. Houghton, Mifflin <fc Co., pub. of “ Riverside Literature 

Series,” 4 Park St., Boston, Mass. 

Gentlicmen : You are respectfully informed that I am directed by 
the Third Assistant Postmaster General to inform you that oppor¬ 
tunity is given you to show cause why your publication (the River¬ 
side Literature Series) should not be denied second class rates of 
postage uuder the provisions of section 276, Postal Laws and Regu¬ 
lations, (a copy of which is enclosed), on the ground that your pub¬ 
lication has the characteristics of books. 

The department informs me that the hearing may take place at 
this office or at the department at Washington,—preferably at this 
office. All arguments, statements and evidence submitted by you 
must be in writing, and this office is instructed that all arguments, 
evidence etc., must be submitted to the department by April 22. 

If you desire to be heard at the department at Washington you 
will have to make an appointment with the Third Assistant Post- 
m flsfcor 6©n©r&]» 

Respectfully, GEO. A. HIBBARD, Postmaster . 
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3 (Copy enclosed.) 

Office of the Postmaster General, 

Washington, D. 0., July 17,1901. 

Order No. 898. 

Section 276, Postal Laws and Regulations, edition of 1893, is 
hereby amended to read as follows: 

Sec. 276. General definition.—Mailable matter of the second class 
shall embrace all newspapers and other periodical publications 
which are issued at stated intervals, and as frequently as four times 
a year, and are within the conditions named in section-12 and 14. 
(Act of March 3,1879, sec. 10, 20 Stats., 359) The sections referred 
to are 293 and 277. Second class matter above described is of two 
kinds: (1) That sent by publishers or newsagents. (Section 299) 
(2) That sent by others than publishers or news agents. (Section 
302). “ Periodical publications ” herein referred to are held not to 
include those having the characteristics of books, but only such as 
consist of current news or miscellaneous literary matter, or both 
(not excluding advertising), and conform to the statutory character¬ 
istics of second class matter. 

CH. EMORY SMITH, 

Postmaster General. 

6. That evidence and argument that these publications should 
not be denied second class rates on account of their having character¬ 
istics of books were submitted in compliance with said notice. 

That on May 5th, 1902, the following notice was received. 

Office of the Postmaster, 

Boston, Mass., May 5,1902. 

Houghton, Mifflin — Company, 4 Park St., Boston, Mass. 

Gentlemen: In relation to your publication, the Riverside Lit¬ 
erature Series, for which you were requested to submit evidence and 
arguments to show why it should not be denied second-class rates 
on account of its having characteristics of books, I have to inform 
you that your evidence was submitted to the Third Assistant Post¬ 
master General as requested by his letter of April 2nd, and in answer 
thereto I have received notice to inform you that your certificate of 
entry giving you permission to mail the Riverside'Literature Series 
at second-class rates is cancelled. You are further notified that here¬ 
after it will be unlawful to print in the Riverside Literature Series 
a statement of entry, and that when it is offered for mailing in the 
future, whether by you, news agents or others, postage will have to 
be prepaid thereon at the third-class rates by affixing stumps thereto. 

Respectfully, 

GEO. A. HIBBARD, Postmaster. 

P- S.—-The reason for exclusion is, failure to establish that your 
publication comes withiu the provisions of the postal laws and reg¬ 
ulations for acceptance in the mails as second-class matter. 
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4 That on May 8th, 1902, the foregoing order was suspended 

by order of the Postmaster General until further notice. 

* That on May 22ud, 1902, the following notice was received by 
your orators:— 

Office of the Postmaster, 
Boston, Mass., May 22,1902. 

Houghton, Mifflin <fc Company, 4 Parle street, Boston, Mass. 

Gentlemen: In the relation to your request of May 21st asking 
for extension of time for the Riverside Literature Series, I have to 
inform you that under permission granted by the Third Assistant 
Postmaster General, that you will have until May 31st to mail your 
publication in, and the date of exclusion will be May 31st. 

Respectfully, 

(Signed) * GEO. A. HIBBARD, Postmaster. 

And your orators, on information and belief declare : 

That on May 31st, 1902, these publications will be excluded from 
the mails, in accordance with the foregoing orders of the Postmaster 
General. 

7. That the cancellation of the certificate of entry giving per¬ 
mission to mail such publications at second class rates on account of 
their having the characteristics of books as declared by the respond¬ 
ent was unlawful. 

That the exclusion of these publications from the mail as mailable 
matter of the second class, if put in force on May 31,1902, as now 
threatened, will cause your orators great pecuniary loss and damage, 
both in the advanced rates demanded and in the necessary reorgani¬ 
zation of its business in distributing these publications of which 
during the past year upwards of five hundred thousand copies were 
sent through the mails, all of which increase in rates and charges 
will have to be borne by your orators in those cases where existing 
contracts require it. 

8. That your orators are liable, ender existing contracts, to supply 
upwards of two million copies of these publications at a price based 
upon the postage rates chargeable upon them as mailable matter of 
the second class. 

9. That the action of the Postmaster General in excluding these 
publications from the mails and denying to them the privilege of 
mailable matter of the second class, as hereinbefore set forth, is a 
reversal of and contrary to the practice sanctioned by him and his 
predecessors in office in regurd to these particular publications ex¬ 
tending over an unbroken period of sixteen years. 

That the right to have these publications carried in the mails as 
mailable matter of the second class, and which has been accorded to 
your orators by the action of the Postmaster Generals, is a valu¬ 
able property right exceeding in value the sum of five thousand 
dollars. 

For as much as your orators are without a plain, adequate and 
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complete remedy at law, and because if remediable at law relief 
could only be obtained by a multiplicity of suits, your orators 
pray: 

5 First. That your orators may be declared to be entitled to 

have these publications eutered, received and transmitted 
through the mails, as mailable matter of the second class, as defined 
by the act of Congress approved March 3, 1879. 

Second. That it may please the court to grant an injunction re¬ 
straining the respondent from enforcing the cancellation of the cer¬ 
tificate of entry set forth in paragraph six of this bill, and requiring 
him to receive said publications and transmit the same through the 
mail as mailable matter of the second class, in accordance with the 
provisions of said act of Congress approved March 3, 1879. 

Third. For such other and further relief as, under the facts stated, 
your orator’s may be entitled and in equity may seem meet. 

Fourth. And your orators pray also for a preliminary injunction, 
and that your honors will grant a writ of subpoena directed to said 
respondent, requiring him to answer this bill, but not under oath, 
an answer under oath being hereby expressly waived, and show 
cause why the pravers of this bill should not be granted. 

GEORGE H. MIFFLIN, 

HENRY 0. HOUGHTON, Trustee, 

J. MURRAY KAY, 

LUCY H. VALENTINE, 

OSCAR R. HOUGHTON, 

ALBERT F. HOUGHTON, 

By HOLMES CONRAD and 

LEIGH ROBINSON, Their Sol’rs. 

United Statics of America, I 
State of Massachusetts. f 

Boston, May 27,1902. 

On this twenty seventh day of May, 1902, personally appeared 
George H. Mifflin who being by me duly sworn, deposes and says 
that he is one of the complainants within named; that he has read 
the foregoing bill of complaint subscribed by him, and knows the 
contents thereof, and that the same is true except as to the mutters 
therein stated to be alleged on information and belief, and as to 
such matters he believes it to be true. 

Sworn to and subscribed before me this twenty seventh day of 
May, 1902. 

JOHN ABBOTT, 

[seal.] Notary Public. 

Commonwealth of Massachusetts, l 
Office of the Seci'elary. J 

Boston, May 27,1902. 

I hereby certify, that at the date of the attestation hereto annexed 
John Abbott was a notary public, for the said Commonwealth, duly 
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commissioned and constituted, that as such notary public, he 

6 was by law authorized to administer oaths and take acknowl¬ 
edgments of deeds and other instruments throughout the 

Commonwealth; that to his acts and attestations, as such, full faith 
and credit are and ought to be given in and out of court; and that 
I believe the signature to the annexed attestation to be genuine. 

In testimony of which, I have hereunto affixed the seal of the 
Commonwealth the date first above written. 

[sbal.1 WM. M. OLIN, 

Secretary of the Commonwealth . 

Restraining Order. 

Upon the complainant filing undertaking as required by equity 
rule 42, the defendant will be hereby restrained as prayed in the 
within-mentioned bill, until further order, to be made, if at all, after 
a hearing, which is fixed for the 16th day of June at 10 o’clock 
a. m. 1902, of which take notice. 

By the court: 

A. B. HAGNER, Justice. 

Attest: 

• J. R. YOUNG, Clerk, etc., 

By R. J. MEIGS, Jr., 

Ass’t Clerk, etc. 

Memorandum. 

May 31,1902.—Injunction undertaking—filed. 

7 Answer of Defendant. 

Filed October 15,1902. 

In the Supreme Court of the District of Columbia. 

Henry 0. Houghton, Trustee; George H. 1 
Mifflin, J. Murray Ray, Lucy H. Valentine, 

Henry O. Houghton, Oscar R. Houghton, 

and Albert F. Houghton, Complainants, Equity. No. 23342. 

vs. 

Henry C. Payne, Postmaster General, De¬ 
fendant. 

Answer of the Defendant, The Postmaster General, to the Bill of 
Complaint of the Above-named Complainants. 

The defendant, now and at all times hereafter saving and reserv¬ 
ing to himself all and all manner of benefit or advantage of excep* 
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tion that mav be taken to the said bill for the many errors, uncer- 
tainties and imperfections thereof, for answer thereto, or to so much 
thereof as he is advised that it is necessary or material for him to 
make answer unto, answering says: 

I—II. The defendant is informed and believes that the allegations 
of the first two paragraphs of said bill are true. 

III. For answer to the third paragraph, the defendant says that 
the publications of the complainants designated as the “Riverside 
Literature Series” do not constitute a periodical publication within 
the iutent and meaning of the statute of the United States defining 
the various classes of mailable matter. On the contrary, the defend¬ 
ant avers that although said publications are regularly issued at 
stated intervals from the known office of the complainants, and are 
formed of printed paper sheets, without board, cloth, leather or other 
substantial binding, and, as in said paragraph set forth, thus comply 
with the external characteristics and conditions of the second class 
of mail matter, nevertheless internally and in substance , they have 
not the characteristics of said second class of mail matter, but have 
the characteristics of books, and are in fact books, which by law are 
iucluded in the third class of mail matter; and further, that said 
publications have not the characteristics of said second class of mail 
matter, in that they have no true relation or connection one with 
another so as to constitute them a periodical within the intent of the 
law, but each publication, issue, or so-called number, is in truth a 
separate reprint, unaltered and unabridged, of what previously has 
been published confessedly as a book or as a part of a book; and de¬ 
fendant further avers that the complainants have been in the prac¬ 
tise, whenever the reprint was of greater volume than usual, of call¬ 
ing such a publication a double, triple, quadruple or .quintuple 
number, as the magnitude of the publication might require, and of 
charging therefor twice, thrice, four or five times the usual price, as 
the case might be. 

And the defendant further avers that the said several reprints 
follow one another quarterly, without order or system, in such man¬ 
ner as to form a wholly disconnected and varied succession of dis¬ 
tinct pieces of reading matter in biography, poetry, essays, literary 
and descriptive, natural history and mythology ; and that the only 
connection between the successive reprints consists in the mere fact 
that over the title of the publication or particular reprint are printed 
the words “Riverside Literature Series,” and that the said reprints 
are numbered successively; and the defendant further avers that 
the complainants have been in the practice of printing, under the 
said style of the “ Riverside Literature Series,” so-called extra num¬ 
bers designated not by numbers but by letters of the alphabet, which 
said extra numbers are of the same kind and nature and in all re¬ 
spects similar to the periodically published numbers or issues which 
are numbered successively; all of which will appear by an exami¬ 
nation of the copies of such publications filed with the said bill and 
with this answer as a part hereof (marked Exhibits A, B, C, D, E 
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and P), as well as by an inspection of the titles of the different num¬ 
bers as the same are printed upon the cover of each of said copies. 

And in further denial of the allegation that said several reprints 
published uuder the style of the *‘ Riverside Literature Series ” con¬ 
stitute a periodical publication within the meaning of the act of 
March 3,1879, the defendant says that the said reprints are 
8 sold by the complainant as separate publications, complete in 
themselves, and are designed, and used, as text-books for the 
study of literature, and the same are likewise sold at a reduced rate 
for 10 or more copies of the same publication, and also at a further 
reduced rate of 100 or more copies of the same publication, and the 
same publication- bound in linen covers, without other or further 
change, are confessedly sold as books; all of which facts will more at 
large appear by reference to the printed announcement, catalogue or 
advertisement of said series issued by the complainants and annexed 
to this answer marked Exhibits G and H, and prayed to be read as 
a part hereof. 

IV. The defendant is informed and believes that the allegations 
of the fourth paragraph are true. 

V. The defendant admits the allegations of the fifth paragraph. 

VI. The defendant admits the allegations of the sixth paragraph, 
with the exception of the allegation that in accordance with the 
orders therein mentioned the said publications will be excluded 
from the mails, and this he denies; he avers on the contrary the 
only effect of such orders will be to require the payment of postage 
at the third class rate instead of the second class rate, and hefurther 
says that it was his duty to examine into all the facts and circum¬ 
stances which determine whether or not such publications do now 
in fact comply with the statutory conditions for acceptance at said 
second-class rate; and that, as a result of the inquiry into the facts 
and circumstances, upon the hearing aforesaid, this defendant, act¬ 
ing through the Third Assistant Postmaster General has fouud said 
publication not to be entiled to admission to the mails at the second- 
class rate; and that it is his intention, in pursuance of such find¬ 
ing, unless restrained by this court, hereafter not to admit said 
publications to the mails at such second class rate. 

VII. Answering the seventh paragraph as well as answering 
generally to the whole bill, the defendant says that, as Postmaster 
General of the United States, he is charged bylaw with the duty of 
superintending generally the business of the Post Office Depart¬ 
ment and of executing all laws relative to the postal service. That 
among his duties is that of classifying the mail matter offered for 
transmission through the United States mail and distributing the 
same into the respective classes created and designated by Con¬ 
gress ; in course of which classification it becomes incumbent upon 
him to investigate and ascertain whether matter transmitted as 
second class matter does or does not comply with the conditions 
upon which the law permits publications to be admitted to the 
second-class rate, that such investigation, exercised by this defendant 

2—1607a 
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as the head of an executive department in the ordinary discharge of 
his duties,requires an inquiry into facts, an examination of evidence 
aud an interpretation of law ; and that in the case of the publication 
hereinbefore mentioned, after notice to the complainants,'a full, fair 
and impartial hearing, and an inquiry into the facts relevant and 
material to the inquiry, an examination of evidence and a 
9 construction of the law and application thereof to the facts, the 

defendant found and determined that said publications now 
offered for transmission, not having the statutory characteristics of 
second-class matter but on the contrary the characteristics of third- 
class matter, and not fulfilling the conditions established by law 
for second-class matter, were not entitled to admission to the mails 
at the second-class rate, and that the certificate permitting such ad¬ 
mission should for that reason, be revoked and become inoperative 
in the future; which said finding, determination and decision in¬ 
volved the exercise of judgment and discretion on the part of this 
defendant, aud the Third Assistant Postmaster General acting in 
that behalf; aud for that reason, as defendant respectfully submits, 
is not subject to be reviewed by this honorable court. 

And this defendant further says that said certificate of entry was 
not cancelled, nor were the said publications refused admission to 
the second-class rate, by reason of an}' matter, thing, principle, rule 
or statement contained in the amendment to section 276 issued on 
July 17,1901; but upon the sole ground that the said publication, 
by reason of the characteristics hereinbefore set out in the third para¬ 
graph of this answer, do not constitute a periodical publication 
within the intent and meaning of the act of March 3,1879; but the 
said publication, and each aud every of them, is a distinct and sepa¬ 
rate publication, complete in itself, not forming an integral part, 
issue or number of a regular periodical, but each and every of them 
is within the intent and meaning of the terms “ books, transient 
newspapers and periodicals” as the same are employed in said act 
to define and designate mailable matter of the third class ; miscella¬ 
neous printed matter. 

VIII. The defendant can neither admit nor deny the allegations 
of the eighth paragraph, and submits that the same are wholly 
irrelevant and immaterial; but for anything the defendant knows 
to the contrary the same mayjbe true as stated. 

IX. In answer to the ninth paragraph, the defendant admits that 
his action in excluding the said publications from the privilege of 
the second class rate is contrary to the practice of his predecessors 
who for sixteen years admitted similar publications under the same 
general name to the privilege of that rate; but the defendant further 
says that the admission and transmission of mailable matter under 
the terms prescribed by the statutes is a continuous administrative 
act, the performance of which is devolved by law upon this defend¬ 
ant, and that the defendant in the performance of this duty is in no 

• wise bound or contiolled by the action of his predecessors, nor does 
the admission and transmission by one Postmaster General of mail- 
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able matter of a certain kind at the second or any other particular 
rate constitute any obligation, contractual or otherwise, upon the 
United States or its officers thereafter to admit similar publications 
under the same name at such particular rate. 

Defendant is further advised, and so believing, avers, that the 
privilege of having publications, which comply with the conditions 
of second class matter as defined in the act of March 3,1879, 
10 transmitted at the second class rate is not a property right; 

and that whether publications do so comply with such con¬ 
ditions is a 'matter wholly within the competence and jurisdiction of 
the Postmaster General, and the determination of which is within 
the judgment and discretion of the Postmaster General for the time 
being. 

And the defendant respectfully submits that complainants in and 
by their said bill and the matters and things set forth therein do 
not make or state such a case as would entitle them to the relief 
thereby prayed ; and as to so much of the said bill as prays an in¬ 
junction against the enforcement by this defendant of his decision 
that the said publications are not entitled to transmission at second- 
class rates, this defendant submits that it is against the course and 
practice and not within the jurisdiction of this court to interfere 
with, review or afford relief against the decision and action, of the 
head of an executive department in a matter involving the exercise 
of his judgment and discretion; and defendant hopes he will have 
the same benefit of these defences as if he had formally demurred 
to the said bill upon the ground thereof. And having fully 
answered, the defendant prays to be hence dismissed with his reason¬ 
able costs, 

EDWIN C. MADDEN, 

Acting Postmaster Generali v 

ASHLEY M. GOULD, 

HENRY H. GLASSIE, 

Solicitors for the Defendant. 


District of Columbia, as .■ 

Edwin C. Madden, acting Postmaster General, beiug first duly 
sworn, deposes and says that he has read the foregoing answer by 
him subscribed and knows the contents thereof, and the matters and 
things therein set forth he knows to be true save those stated upon 
information and belief, which he believes to be true. 

EDWIN C. MADDEN, 

Acting Postmaster General. 


Subscribed and sworn to before me this 12th day of September, 


A. D. 1902. 
[seal.] 


THOS. E. ROACH, 

Notary Public . 
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11 Replication. 

Filed February 4,1903. 

In the Supreme Court of the District of Columbia. 

Henry O. Houghton et al. ) 

vs. V Equity. 23342. 

Henry C. Payne, Postmaster General. I 

The complainants hereby join issue upon the answer of the defend* 
ant and will hear the cause on bill and answer against the defendant- 

HOLMES CONRAD, 
Solicitor for the Complainants. 


Stipulation. 

Filed February 4,1903. 

In the Supreme Court of the District of Columbia. 

Houghton et al. ) 

vs. y Eq. 23342. 

Henry C. Payne, Postmaster General. I 

It is hereby stipulated by and between the solicitors for the re¬ 
spective parties that reference may be made at any hearing of this 
cause to all or any of the issues of the complainant press published 
under the designation of the Riverside Literature Seriesaud that 
the cause may be heard at this term. 

HOLMES CONRAD, 
Solicitor and Counsel for the Complainants. 

MORGAN H. BEACH, 

HENRY H. GLASSIE, 
Solicitor - and Counsel for the Defendant. 


Decree. 

Filed March 10,1903. 

In the Supreme Court of the District of Columbia. 
Henry O. Houghton aud Others, Com-1 


. 


Iu Equity. No. 23342. 


plainants. 
vs. 

. Henry C. Payne, Postmaster General 

This cause coming on to be heard upon the bill and the exhibits 
filed therewith and on the papers filed in the cause aud the proceed- 
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ings had therein, was argued by counsel. On consideration thereof 
it is this 10th day of March, 1903, adjudged, ordered and 
decreed, 

12 1. That the complainants are entitled to have their publi¬ 

cations entitled “ Riverside Literature Series,” received and 
transmitted through the mails, as mailable matter of the second class, 
as defined by the act of Congress approved March 3,1897. 

2. That the Postmaster General be, and he is hereby perpetually 
restrained from enforcing and continuing the cancellation of the 
certificate of entry set forth in paragraph six, of said bill, and from 
refusing to receive said publication and transmit the same through 
the mails, as mailable matter of the second class, in accordance with 
the provisions of said act of Congress approved March 3,1879, and 
from denying to the complainants the receipt, entry and trans¬ 
mission through the mails of their publication, entitled “ Riverside 
Literature Series,” as mailable matter of the second class as defined 
by the act of Congress approved March 3, 1879. 

3. That the complainants do recover of the defendant their costs 
incurred in this suit, and may have execution therefor according 
to law. 

A. B. HAGNER,, 

Asso. Justice. 

And the defendant in open court by direction of the Post Office 
Department and acting under that direction, prays an appeal to the 
Court of Appeals which is hereby allowed. 

A. B. HAGNER. 


Opinion of the Court . 

Filed March 16,1903. 

In the Supreme Court of the District of Columbia. 

Henry 0. Houghton, Trustee, et al .) 

vs. V Equity. No. 23342. 

Henry C. Payne, Postmaster General. I 

Justice Hagner: 

By the act of March 3,1879, (20 Stats., 358) Congress revised the 
then existing classification of mailable matter, and affixed specific 
rates of postage to the respective classes thereby established; which 
were thus described: 

“ Sec. 7. Mailable matter shall be divided into four classes: 

First. Written matter; 

Second. Periodical publications; 

Third. Miscellaneous printed matter; 

Fourth. Merchandise.” 
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Matter of the second class was thus described : 

“Sec. 10. That mailable matter of the second class shall embrace 
all newspapers and other periodical publications which are issued 
at stated intervals, and as frequently as four times a year and are 
within the conditions named in sections twelve and fourteen.” 
13 Sec. 11. Publications of the second class (except as provided 
in section 25) shall be entitled to transmission through the 
mails at two cents a pound or fraction thereof.” 

“ Sec. 12. That matter of the second class may be examined at the 
office of mailiug, and if found to contain matter which is subject to 
a higher rate of postage, such matter shall be charged with postage 
at the rate to which the inclosed matter is subject: 

Provided , That nothing herein contained shall be so construed as 
to prohibit the insertion in periodicals of advertisements attached 
permanently to the same.” 

“ Sec. 12. That the conditions upon which a publication shall'be 
admitted to the second class are as follows: 

First. It must regularly be issued at stated intervals, as frequently 
as four times a year, and bear a date of issue, and be numbered con¬ 
secutively. 

Second. It must be issued from a known office of publication. 

Third. It must be formed of printed paper sheets, without board, 
cloth, leather, or other substantial binding, such as distinguish 
printed books for preservation from periodical publications. 

Fourth. It must be originated and published for the dissemina¬ 
tion of information of a public character, or devoted to literature, 
the sciences, arts, or some special industry, and having a legitimate 
list of subscribers; 

Provided -, however. That nothing hereiu contained shall be so con¬ 
strued as to admit to the second class rate regular publications, de¬ 
signed primarily for advertising purposes, or for free circulation, or 
for circulation at nominal rates.” 

And by the act of March 8,1885 (23 Stats. 385), it was provided 
that second class matter (except as to that excepted in section 25) 
shall, on and after June 1,18S5, be entitled to transmission through 
the mails at one cent a pound or fraction thereof. 

Sectiou 17, declared that mail matter of the third class shall em¬ 
brace books, transient newspapers and periodicals, circulars, etc., and 
postage shall be paid at the rate of one cent for each two ounces or 
fractional part thereof. 

The difference between these rates and those prescribed by the act 
of 1885 for second class postage is very great, aud from that circum¬ 
stance doubtless grew the difficulty which this suit was intended to 
settle. 

Up to the year 1886 no postal regulations had been issued by the 
authorities restrictive of the construction which had been adopted 
aud continuously followed by the Post Office Department as to the 
description of mailable matter entitled to be carried as “ second 
class; ” and although Congress in 1885 had reviewed and reduced 
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the rate of that matter very greatly, it had abstained from all re¬ 
striction of the character of matter that should enjoy the benefit of 
the reduced rate. 

In this state of the law and the postal regulations, the complain¬ 
ants, book-sellers and publishers at Boston, commenced the 
14 issuejof publications.which they called the “ Riverside Litera¬ 
ture Series.” They applied for and received from the Boston 
post office from time to time the certificate in the form issued by the 
Postmaster General then in office, declaring their publications en¬ 
titled to admission into the mails as “second class matter;” and, in 
accordance with the instructions of the Government officials a notice 
to that affect was printed on the outside of such publications. The 
last of these certificates bore date of the 35th of September, 1900. 

On the 4th of April, J902, nearly two years after this last certifi¬ 
cate was issued, the complainants were notified by the postmaster 
at Boston to show cause why they should not be denied second class 
rates of postage, under sec. 276, Postal Laws and Regulations, dated 
the 17th of July, 1901, on the ground that their publication had the 
characteristics of books; and they were warned that on the 22nd 
of April all arguments, evidence, etc. bearing on the subject must be 
laid before the department. Evidence and arguments were accord¬ 
ingly submitted by the complainants to the Third Assistant Post¬ 
master General, and on the 5th day of May, 1902, they were informed 
by the postmaster at Boston that their said certificate of entry was 
canceled, and that thereafter their publications should be prepaid as 
third-class matter. The reason given for the exclusion being 
“ failure to establish that your publication comes within the pro¬ 
visions of the postal laws and regulations for acceptance as secbnd 
class matter.” 

By a subsequent notification the complainants were informed that 
the time of exclusion of their publication was extended to the 31st 
of May, 1902. On this last day, the bill before the court was filed 
against the Postmaster General, which prayed the court to declare: 
1st. That the complainants are entitled to have their publication 
entered and transmitted through the mails as second class matter. 
2nd. For an injunction to restrain the cancellation of the certificate 
of entry of September 15, 3900, by that official, and requiring him 
to receive and transmit their publications as mailable matter of the 
second class,—and for further relief. 

The carefully prepared answer of the Postmaster General denies: 

■ First. That the Riverside Literature Series constitutes a periodical 
publication within the intent and meaning of the statute defining 
the classes of mailable matter; that, although complying with the 
external characteristics and conditions of the second class of mail matter , 
nevertheless, internally and in substance they have not the characteristics 
of second class mattei', but have the characteristics of books, and are in 
fact books; and the answer proceeds at length to point out the vari¬ 
ous grounds of this discrimination. 

He next insists that it is his official duly to arrange the mail 
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matter into tbe classes created and designated by Congress; that 
after notice to tbe complainants and a full and impartial hearing of 
evidence be found and determined, in the exercise of judgment and 
discretion, that tbe publications of tbe complainants were not ,en- 
titled, under the conditions prescribed by law, to be admitted 
15 as second class matter; and that such finding and determina¬ 
tion are not subject to review by this court. 

Admitting bis action in excluding said publications from tbe 
privileges of second class matter is contrary to tbe practice of bis 
predecessors, who for sixteen years admitted similar publications to 
tbe privileges of that rate, tbe Postmaster General insists that the 
admission and transmission of mailable matter under tbe terins.pre- 
scribed by the statute is a continuous administrative act, tho perform¬ 
ance of which is devolved by law upon this defendant, and that the 
defendant in tbe performance of this duty is in no way bound or 
controlled by the action of bis predecessors. 

And finally, that tbe admission of mail matter at a certain rate 
constitutes no contractual obligation upon tbe United States or its 
officers, and that the privilege of having publications admitted at 
any particular rate is not a property right; and whether they do 
comply with tbe conditions and requisites for admission is a question 
wholly within tbe competence of tbe Postmaster General, and within 
the judgment and discretion of that official for the time being. 

1. The question of the jurisdiction of this court to determine tbe 
case is first to be considered. 

That this court possesses the general jurisdiction to award an in¬ 
junction or a mandamus against tbe highest officers of the Govern¬ 
ment in a proper case cannot be denied. When Chief Justice Mar¬ 
shall in 1802 in Marbury v. Madison, 1 Cranch, 171, said : 

“ It is not by tbe office of the person to whom the writ is directed, 
but tbe nature of tbe thing to be done, that the propriety or impro¬ 
priety of issuing a mandamus is to be determined.” 

he was but stating what was afterwards uttered by the highest court 
of England, in Ellis vs. The Lords of the Treasury, 6 Simons, 214, 
where tbe vice chancellor issued an injunction, enjoining those offi¬ 
cials from paying money to an official of the exchequer. 

In 25 Maryland, Magruder vs. Swann, governor, the court of ap¬ 
peals ordered a mandamus against the governor. 

In tbe argument in U. S. vs. Kendall, Postmaster General, Attorney 
Geueral Butler admitted that the President himself was amendable 
to a mandamus to require the performance of a ministerial duty. 

I have no idea that under our law, an order of the Postmaster 
General excluding a class of publications from certain privileges of 
tbe mail service because, according to Ins construction of a statute 
they are not entitled to those privileges, is to be regarded ns the ex¬ 
ercise of such official discretion as prevents tbe examination by this 
court of the question whether that official’s construction of the law 
is the correct one. 
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The decisions of the most recent Postmaster General can be no 
more impeccable or free from criticism than those of his predecessors, 
for he can have no more official authority than his predecessors. 
Indeed, as between variant decisions on the same subject, by persons 
holding the same office in succession, there should be rather an in¬ 
clination by the courts to sustain the earlier judgment, espe- 
16 cially where it has followed for a considerable time by succes¬ 
sive officials; as was suggested in Decatur vs. Spaulding, 12 
Peters; Warder vs. Chandler, Secretary of the Navy, 2 Mackey, 527. 

In U. S. vs. Alabama Railroad, 142 U. S. 621, it appeared the act 
of Congress of 1876, ch. 179, sec. 13, declared that where a railroad 
built by Government aid claimed compensation for carrying the 
mails, it should receive but 80 per cent, of the usual rates. In the 
same year 1876, in which this law was passed, it was decided by the 
Postmaster General then in office, that if part of a railroad had been 
constructed without any such Government aid, it had the right to 
demand the full rates' over the portion thus built by private sub¬ 
scriptions : and payment according to this decision had been fol¬ 
lowed by six different Postmasters General from 1876 to 1885. In 
the latter year, the Postmaster General then in office, reviewing the 
act of 1876, reversed the construction given to it by his predecessors, 
and reduced the allowance over that part of the road winch had not 
been constructed from the land grants. It appears in the decision 
that this construction was given not on account of any mistake of 
fact in the original orders under which payment had been made, 
but upon the ground of a supposed error of law in the interpreta¬ 
tion of the section involved. The Supreme Court reversed this de¬ 
cision, and speaking by Mr. Justice Brown said : 

“ We think the contemporaneous construction thus given by the 
executive department of the Government, and continued for nine 
years, through six different administrations of that department—a 
construction which though inconsistent with the literalism of the 
act, certainly consorts with the equities of the case—should be de¬ 
cisive in this suit. It is a settled doctrine of this court, that in case 
of ambiguity, the judicial department will lean in favor of a con¬ 
struction given to a statute by the department charged with the exe¬ 
cution of such statute, and if such construction |be acted upon for 
a number of years, will look with disfavor upon auy sudden change, 
whereby parties who have contracted with the Government upon the 
faith of such construction, may be prejudiced.” 

And the court overruled the decision of the last Postmaster Gen¬ 
eral and reinstated that of his predecessor made nine years before. 

Applying the suggestion made in this case to the case before us, 
it appears that between the passage of the act of March 3,1879 aud 
the cancellation of the last certificate in 1903, twenty-three years had 
intervened, during which eleven administrations of the Post Office 
Department had in turn been charged with the construction of the act; 
ana during sixteen years of this period the complainants had been 
acting under the rule prescribed contemporaneously with the passage 
3—1607 a 
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of the law; that Congress at twenty-three sessions had in turn ex¬ 
amined the affairs of the postal service, at some of which sessions 
there had been made various changes connected with the matter in 
hand. During this time repeated suggestions had been made by 
different Postmasters General to amend the law so as to ex- 

17 elude the class of mail matter here in controversy from the 
second class rates; and this upon the earnest representations 

that the unwise liberality existing was responsible for the deficit in 
the post office revenues; and these recommendations had been ex¬ 
amined by successive committees of both Houses, which had sup¬ 
ported them in voluminous reports; with the result that Congress 
refused to make the changes so recommended ; and so this contem¬ 
poraneous construction remained undisturbed until the action taken 
iu 1902, which is now under consideration. 

There is no special power given to the Postmaster General to pre¬ 
scribe regulations at variance with an act of Congress. Section 161 
of the Revised Statutes has been referred to as having some bearing 
upon the point, but this applies equally to all heads of departments. 
It is in these words: 

“The head of each department is authorized to prescribe regula¬ 
tions, not inconsistent with law, for the government of his depart¬ 
ment, the conduct of its officers and clerks, the distribution and 
performance of its business, and the costodv, use and preservation of 
the records, papers and property appertaining to it.” 

But this section specially provides that such regulations are not 
to be inconsistent with law; and the matters which may be embraced 
in the regulations thus authorized to be made are very different in 
character from those under examination. 

There are several provisions of the Revised Statutes committing 
particular powers to the Postmaster General which are of such 
comparatively unimportant character as to indicate that special care 
had been observed to limit that officer even in affairs of minor im¬ 
portance. Thus, by sec. 3907 Congress took the pains to empower 
him to provide by regulation for carrying small newspapers issued 
less frequently than once a week ; and under sec. 3909 to prescribe 
by regulation as to the form of affidavit to be taken by the publish¬ 
ers of a newspaper. 

In comparison with the large powers now claimed of interpolating 
into the act of 1879 limitations and conditions not set forth iu it, 
these minor grants of power|appear very insignificant. It is strange 
it should have been thought important to provide specially for 
such trivialities, if the great powers claimed as to the matter in * 
hand were already appurtenant to the office. Indeed, it may be 
asked why the entire subject of postage rates and arranging the 
classification should not have been left bodily to the Postmaster 
Geueral, if the general power now claimed was clearly given by the 
law. 

In the case of U. S. vs. Kendall, 3 Crouch, C. C. R., Mr. Kendall's 
claim as Postmaster General of power inherent in the office which 
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justified him to construe an act of Congress, so as to refuse to enter 
a credit on the books to, Stockton & Stokes directed by law, received 
no support from the courts, and lie was peremptorily ordered to 
comply with the provisions, of the statute, his own opinion of the 
justice of the credit to the contrary. As Mr. Kendall’s contention 
was based upon a supposed error of law in construing the 
18 statute in favor of the claimant in that cause, the court, upon 
the principle declared in XJ. S. vs. Alabama Railroad, above 
cited, exercised the power of examining iton the propriety of his 
decision. 

Its right to do so has been recently declared in the case of The 
American School of Magnetic Healiug vs. McAnnulty, to appear in 
187 U. S. 94. Iu that case the Postmaster General decided that the 
Magnetic Company was within the meaning of sec. 3929 R. S., 
which authorized him, upon satisfactory evidence that any person 
— was engaged in conducting any fraudulent lottery or auy other 
scheme or device for obtaining mouey by false pretences, to instruct 
postmasters to return to the sender all registered letters directed to 
such person, with the word “Fraudulent” stamped on the outside, 
and otherwise to refuse to assist iu the circulation of letters for such 
person. The Postmaster General issued such an order to McAnnulty, 
the postmaster At the towu of Nevada, Missouri. The supreme court 
held that the fact that the decision of that official upon which his 
order was based was made only after summons and hearing (as has 
been allowed in the controversy at bar) did not affect the case. 

Ju reply to the inquiry whether Congress has entrusted the ad¬ 
ministration of such statutes whollv to the discretion of the Post- 

•A 

master General to such an extent that his determination is to be 
held conclusive upon all questions arising uuder them, the court 
said, that although the conduct of the post office is a part of the ad¬ 
ministrative department of the Government, “ that does not neces¬ 
sarily and always oust the courts of jurisdiction to grant relief to a 
party aggrieved by any action by the head or oue of the subordinate 
officials of the department, which is unauthorized by the statute 
under which he assumes to act. The acts of all its officers must be . 
justified by some law, and in case an official violates the law to the 
injury of an individual the courts generally have jurisdiction to 
grant relief.” 

The court, after examining the entire case, held that upon the ad¬ 
missions of the demurrer the decision of the Postmaster General 
was not authorized by the statute, and his order “ being the result 
of a mistaken view of the law, could not operate as a defense to this 
actiou on the part of the defendant. * * * In such a case as 

the one before us, there is no adequate remedy at law, the injunc¬ 
tion to prohibit the further withholding of the mail from complain- 
auts being the only remedy at all adequate to the full relief to which 
the complainants are entitled. Although the Postmaster General 
had jurisdiction over the subject-matter (assuming the validity of 
the acts), and therefore it was his.duty, upon complaint, being made, 
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to decide the question of law whether the case stated was within the 
statute, yet such decisiou, being a legal error, does uot biud the 
courts.” 

The court concludes that “simpl}’ holding that the admitted facts 
show no violation of the statutes cited above, but an erroneous order 
given by the Postmaster General to defendant, which the courts have 
power to grant relief against, we are constrained to * * * 

19 grant the temporary injunction as applied for by complaiu- 
auts.” 

In recognition of this decision the District Court of Appeals very 
recently affirmed the decree of Justice Bradley in the case of Post¬ 
master General vs. The National Railway Publication Company, 
which held an order of that official denying the privileges of second 
class postage rates to a publication called “ The Official Guide of the 
Railways, etc.,” generally known as the Travellers’Official Guide, 
was erroneous. The able opinion of the Court of Appeals in that 
case clearly shows that the department erred in holding the publi¬ 
cation there referred to was not entitled to be rated as second class 
matter upon the case presented by the record; and I regard it as 
conclusive of this branch of the case. 

II. It being clear that this court has the power to inquire into the 
validity of the decisiou of the Postmaster General the question re¬ 
maining for consideration is whether, under a proper construction 
of the act of 1879, the Riverside Literature Series is entitled to the 
benefit of the second class rates. 

The Postmaster General in his answer, as we have seen, admits 
that although the publications “comply with'the external character¬ 
istics and conditions of second class matter, nevertheless internally and in 
substance the\ r have not the characteristics of second class mail matter, 
but have the characteristics of books, and are in fact books” 

The requirements expressed in the law to entitle the admission of 
mail matter to the privileges of second class rates are nine in num¬ 
ber, and under the discrimination of the answer must, with one ex¬ 
ception, be designated as “ external” They require (1) there should 
. be a 'periodical issue (2) stated into’vals , (3) as frequently as four times 
a year; (4) they must bear the date of the issue; (5) be numbered 
consecutively; (6) be issued from a known office of publication; (7) 
formed of printed paper sheets, (8) without board, cloth, leather, or 
other substantial binding, such as distinguish printed books for pres¬ 
ervation from periodical publications, and (9) must have a legiti¬ 
mate list of subscribers. The only requirement expressed in the law 
which can be termed “ internal ” is that contained in provision fourth 
of section 14, which requires these publications “ must be originated 
and published for the dissemination of information of a public 

character, or devoted to literature, the sciences, arts, or some special 
industry.” 

It is, of course, beyond the power of the Postmaster General by direct 
order to add another to the list either of external or internal require- 
■ meats. Congress, of course, might have done this, either originally 
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when it passed the law or at any time after its passage, since it pos¬ 
sesses full powers of legislation in that direction. But this it has 
steadily refused to do. By such legislation it might have doubled 
or multiplied in still larger ratio the postage rates on publications 
precisely like that before us; or still further reduced it. But no 
brunch of this Government except the legislature possesses such 
powers; and yet that is precisely what the Postmaster General would 
effectually accomplish by the new regulation of 1901, with 
20 respect both to the external and to the internal requirements, 
if it were sustained, For example, the third division of sec¬ 
tion 14 is the only paragraph which refers to “ books” in connection 
with the requirements of second clas* matter, and all it there en¬ 
joins is that the periodicals of that class must not have substantial 
bindings “ such as distinguish printed books for preservation from 
periodical publications.” The bindings of the publications therein 
described are not those of all books, but only of such books as are 
“ bound for preservation .” 

But tlie Postmaster General’s order of July, 1901, includes all 
publications “ having the characteristics of books,” without regard to 
whether they are books “ bound for preservation ” (which implies rea¬ 
sonable strong binding); or only for temporary use, in the flimisest 
or most perishable manner; or not bound at all. There are other 
“Icharacteristics of books” besides their bindings, and the monthly 
magazines, such as the Century and Scribners’, admittedly second 
class matter, possess many “ characteristics ” of ordinary books, be¬ 
sides those of opera books, note books, bank books, etc., etc., which 
are never or very seldom bound. Thus the order makes this external 
requirement more rigid and narrow than the statute had done. 

The original “ internal ” provision, embraced in the fourth division 
of section 14, as passed by Cougress, contained no requirement that 
the periodical publications to be entitled to second class rates shall 
only include such as “ consist of current news or miscellaneous literary 
mattei', or both” But the Postmaster General’s order superadds this 
qualification to those which Congress had theretofore determined to 
be sufficient, and had so declared in the statute passed nearly a 
quarter of a century ago. 

Of course, this provision must have been designed to add new con¬ 
ditions to the existing enumeration ; otherwise, it is without mean¬ 
ing at all (which we cannot assume), and should not have been in¬ 
troduced to perplex and give needless trouble. Religious magazines, 
or publications specially for architects, physicians, lawyers, electri¬ 
cians, mathematicians, chess-players, dressmakers, etc., etc., must 
add “ current news or miscellaneous literary matter,” to their con¬ 
tents under peril of exclusion from the second class rates. The case 
of the Railroad Guide, decided by the Court of Appeals, is an un¬ 
answerable illustration of this point. 

These changes I think the Postmaster General was without power 
to make, and his order, in these respects, as to the case before me, 
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was the consequence of an inaccurate construction of the statute, and 
should, therefore, be declared illegal and void. 

Much stress was laid in the able argument ou behalf of the Post¬ 
master General, upon the fact that one of the publications filed as 
on exhibit was the republication of one of Thackeray’s novels. I 
should have supposed, before reading the entire statute, that the 
republication of old novels or books would not have been within 
the contemplation of the iaw-givers as favored publications, since 
there seemed to be nothing in such admission of reprints to favor 
native living authors. But I fiud nothing in the law to 
21 iudicate that such a purpose was in the mind- of the legisla¬ 
tors; for in the enumeration of third-class matter, paying 
eight times as much as second class mail, are included proof sheets, 
corrected proof sheets, and manuscript accompanying the same,” 
which would seem more like a discrimination against our living au¬ 
thors than an encouragement; and by section 15 “foreign news¬ 
papers and other petdodicals of the same general character as those 
admitted to the second class in the United States may, under the 
direction of the Postmaster General, on application of the publishers 
thereof or their agents, be transmitted through the mails at the same, 
rates as if published in the United States.” 

But the insertion in newspapers and magazines of chapters of com¬ 
pleted books, and the insertion in serial form of English and Amer¬ 
ican writings is no novelty. Most of the famous novels of Dickens, 
Reads, etc., were published in our magazines and newspapers con¬ 
temporaneously with their publication in England. The European 
newspapers and magazines, admitted to second class rates, as we have 
seen, especially those published in France, generally contain parts,of 
books. One at least of the best known magaziues here (Lippincott’s) 
publishes in each number a completed work ; and uo objection could 
be made to its second class privileges for that reason. 

I have examined this case with care, and can see no reason why 
the preliminary injunction already granted should not be made 
perpetual, and I shall so order. 

. A. B. HAGNER, 

A8so. Justice. 


Stipulation. 

Filed March 20,1903. 

In the Supreme Court of the District of Columbia. 

Houghton et al. ) 

vs. VEq. No. 23342. 

Payne, Postmaster-General. 1 

It is stipulated by and between counsel for the respective parties 
that the original exhibits filed on behalf of the complainants and 
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the defendant may be certified with the transcript of the record in 
lieu of copies thereof; and that such exhibits in the Court of Ap¬ 
peals may be used at the hearing of the cause and examined by the 
court and the printing thereof dispensed with. 

HOLMES CONRAD, 

• Solicitor for the Complainant-. 

MORGAN H. BEACH, 

HENRY H. GLASSIE, 

Solicitors for the Defendants. 


22 Mandate. 

Filed June 6,1904. 

•United States of America, ss : 

The President of the United States of America to the hon- 
[seal.] orable the justices of the supreme court of the District of 
Columbia, Greeting: 

Whereas, lately in the supreme court of the District of Columbia, 
before you, or some of you, m a cause between Henry 0. Houghton, 
trustee; George H. Mifflin, J. Murray Kay, Lucy H. Valentine, Henry 
0. Houghton, Oscar R. Houghton, and Albert F. Houghton, com¬ 
plainants, and Henry C. Payne, Postmaster General, defendant, 
equity No. 23,342, wherein the decree of the said supreme court en- * 
tered in said cause on the 10th day of March, A. D. 1903, is in the 
following words, viz: 

This cause coming on to be heard upon the bill and the exhibits 
filed therewith and on the papers filed in the cause and the proceed¬ 
ings lmd therein, was argued by counsel. On consideration thereof 
it is this 10th day of March, 1903, adjudged, ordered and decreed, 

1. That the complainants are entitled to have their publications 
entitled “ Riverside Literature Series,” received and transmitted 
through the mails, as mailable matter of the second class, as defined 
by the act of Congress approved March 3, 1879. 

2. That the Postmaster General be, and he is hereby perpetually 

restrained from enforcing and continuing the cancellation of 

23 the certificate of entry set forth in paragraph six, of said bill, 
and from refusing to receive said publication and transmit 

the same through the mails, as mailable matter of the second class, 
in accordance with the provisions of said act of Congress approved 
March 3,1879, and from denying to the complainants the receipt, 
entry and transmission through the mails of their publication, en¬ 
titled “ Riverside Literature Series,” as mailable matter of the second 
class ns defined by the act of Congress approved March 3,1879. 

25.3. That the complainants do recover of the defendant their costs 




GiROME B. CORTELYOU, PO&TMAsi<Eft GtENERAt, VS. 


incurred in this suit, and may have execution therefor according to 
law. 

A. B. HAGNER, 

Asso. Justice. 


as by the inspection of the transcript of the record of the said su¬ 
preme court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal, agreeably to the act of 
Congress in such case made and provided, fully aua at large ap¬ 
pears. 

And whereas, in the term of April, in the year of our Lord one 
thousand nine hundred and three, the said cause came on to be 
heard before the said Court of Appeals on the said transcript of rec¬ 
ord, and was argued by counsel: 

On consideration whereof, it is now here ordered, adjudged and de¬ 
creed by this court that the decree of the said supreme court, in this 
cause be, and the same is hereby reversed with costs; and that the' 
said defendant recover against the said complainants, Henry 

24 0. Houghton, trustee; George H. Mifflin, J. Murray Kay, 
Lucy H. Valentine, Henry 0. Houghton, Oscar R. Hough¬ 
ton, and Albert F. Houghton, thirty-nine dollars and seventy cents, 
for his costs herein expended and have execution therefor. 

And it is further ordered that this cause be, and the same is hereby, 
remanded to the said supreme court with direction to dismiss the 
bill. 

June 5,1903. 

And whereas said cause was removed to the Supreme Court of the 
United States by virtue of an appeal taken by the complainant-, 
agreeably to the act of Congress in such case made and provided; 
and whereas at the October term A. D. 1903, of the said Supreme 
Court of the United States the following decree was entered, viz: 

“ It is now here ordered, adjudged, and decreed by this court that 
the decree of the said Court of Appeals in this cause be, and the 
same is hereby, affirmed with costs; and that the said appellant, 
Henry C. Payne, Postmaster General, recover against the said ap¬ 
pellees for his costs herein expended and have execution therefor. 

April 11,1904.” 

as by the inspection of the mandate of the said Supreme Court of the 
United States fully and at large appears. 

You, therefore are hereby commanded that such execution and 
further proceedings be had in said cause, in conformity with the 
opinion and decree of this court as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

25 Witness the Honorable Richard H. Alvey, Chief Justice of 
said Court of Appeals, the 6th day of June, in the year of our 

Lord one thousand nine hundred and four. 
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HENRY O. HOUGHTON, TRUSTEE, KT AT,. 


Costs of Defendants. 


Clerk.. $12.20 Due 

Printing record..v.... 27.50 

39.70 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 


Order Making George B. Cortelyou Defendant. 

Filed March 27,1905. 

In the Supreme Court of the District of Columbia. 

4 

Henky 0. Houghton et al. ) 

vs. V 23342. 

Henry C. Payne, Postmaster General. I 

Upon consideration of the suggestion of death of the defendant 
herein and the motion that George B. Cortelyou be substituted as 
defendant it is this 27th dav of March 1905, bv the court ordered 
That George B. Cortelyou, Postmaster General of the United States 
be and he is hereby substituted as defendant in this cause and that 
the same be maintained by and against him. 

TIIOS. H. ANDERSON, Justice. 


26 Motion for Decree. 

Filed March 29,1905. 

In the Supreme Court of the District of Columbia. 

Henry O. Houghton kt al. ) 

vs. > Equity. No. 23342. 

Henry C. Payne, Postmaster General.) 

Now comes the defendant aud moves the court to enter a decree 
on the mandate of the Court of Appeals filed herein, and to dis¬ 
miss the bill, dissolve the injunction and ascertain the d&mages 
suffered by the defendant by reason of the suing out thereof. 

v HENRY H. GLASSIE, 

Sol. for Def’d’t. 


1. 1607a 




26 GEORGE B. COKTELYOU, POSTMASTER GENERAL, VS. 

To the Hon. Holmes Conrad, William S. Hall, and Leigh Rob¬ 
inson. 

Gentlemen : Take notice that I have this day calendared the 
foregoing motion to he heard on Friday, March 31, 1905, at ten 
o’clock, a. m. by the equity court to which it may be assigned. 

HENRY H. GLASSIE, 

Sol. for Def’d’t. 
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Decree. 


Filed July 7,1905. 

In the Supreme Court of the District of Columbia. 


Henky O. Houghton et al. 

vs. 

George B. Cortelyou, Postmaster-General. 


Equity. No. 23342, 
Doc. 52. 


This cause came on to be further considered upon the motion to 
enter a decree upon the mandate of the Court of Appeals, filed 
herein on June 6, 1904, (which is here produced to the court), and 
for a reference to ascertain the damages suffered by the defendant 
by reason of the wrongful suing out of the injunction herein, and 
was argued by counsel: whereupon it is this 7 th day of July, 1905, 
by the court adjudged, ordered and decreed that the decree herein¬ 
before entered on March 10,1903, be and the same, in obedience to 
said mandate, is hereby reversed and set aside; that the bill of the 
aforesaid complainants be and the same is hereby dismissed with 
costs adjudged in the Supreme Court of the United States, the 
Court of Appeals, and in this court, and that the injunction here¬ 
tofore granted be and the same is hereby dissolved. 

And the court, upon consideration of the bill and answer, aud 
stipulation herein, is of the opinion that the complainants and the 
surety on the injunction undertaking given in this cause are not, as 
a matter of law, liable in damages thereon, and also that the defeud- 
ant is not entitled to recover damages resulting from the injunc¬ 
tion requiring him to receive the publications of the com- 
28 plainants and transmit same through the mails as mailable 
matter of the second-class, and it is further adjudged, ordered 
and decreed that the motion for the ascertainment of damages upon 
such undertaking be and the same is hereby overruled ana denied, 
aud the injunction undertaking aforesaid be and the same is hereby 
cancelled and annulled. 

THOS. H. ANDERSON, Justice. 


And the defendant, in open court, by direction of the Post Office 
Department, and acting under that direction, prays an appeal to the 
Court of Appeals from so miich of the foregoing decree as denies the 
motion for the ascertainment of damages and cancels and annuls 
the injunction undertaking herein, which is hereby allowed. 

THOS. H. ANDERSON. 
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29 Order Extending Time for Filing Transcript. 

Filed July 7,1905. 

In the Supreme Court of the District of Columbia. 

Houghton et al., Complainant-,') 

vs. >No. 23342, Doc. 52. 

Geo. B. Cortelyou, Defendant. J 

On application of the defendant’s counsel, the complainant- con¬ 
senting thereto, it is, this 7tli day of July, 1905, ordered, that the 
time for filing the transcript herein in the Court of Appeals, be and 
the same is hereby extended to the first Tuesday iu October, 1905. 

THOS. H. ANDERSON, Justice. 

HOLMES CONRAD, 

Att'y for ComplHs. 


30 Direction. 

Filed August 21, 1905. 

In the Supreme Court of the District of Columbia. 

Henry O. Houghton, Trustee, et al. ) 

vs. > Equity. No. 23342. 

George B. Cortelyou, Postmaster General, j 

The clerk of the court, in making up the record on appeal in this 
cause will include: (1) bill of complaint and restraining order; (2) 
answer of the defendant ; (3) replication; (4) decree of March 10, 
1903; (5) mandate of the Court of Appeals; (6) order substituting 
George B. Cortelyou as defendant; (7) motion for decree on mandate 
and ascertainment of damages; (8) injunction undertaking ; (9) final 
decree on mandate; (11) such other papers as are required bv the 
rules of the Court of Appeals. 

HENRY H. GLASSIE, 

Counsel for Defendant. 

I consent. 

WM. S. HALL, 

Counsel for the Complainants. 


28 G. B. CORTELYOU, ETC., VS. H. O. HOUGHTON, TRUSTEE, ET AL. 


31 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia , 



I, John R. Youug, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
45, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 23,342, in equity, wherein Henry 0. 
Houghton, trustee, dal .are complainants,and George B. Cortelyou, 
Postmaster General, is defendant, as the same remains upon the files 
and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 14" day of September, A. D. 1905. 

JOHN R. YOUNG. Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
1607. George B. Cortelyou, Postmaster General, appellant, vs. Henry 
0. Houghtpn, trustee, d al. Court of Appeals, District of Columbia. 
Filed Sep. 15, 1905. Henry W. Hodges, clerk. 


I 
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ADDITION TO RtiUORD PER STIPULATION OP 

COUNSEL. 

♦ * 

Ml OF INS OF W m 0 lU 

OCTO BICW. TERM, 14*05. 

No. 1607. 


GEORGE B. CORTELYOU, POSTMASTER GENERAL, 

APPELLANT, 

vs. 

HENRY 0. HOUGHTON, TRUSTEE; GEORGE H. MIFFLIN, 
J. MURRAY KAY, LUCY H. VALENTINE, HENRY 0. 
HOUGHTON, OSCAR R. HOUGHTON, AND ALBERT F. 
HOUGHTON. _ 

FILED OCTOBER 24, 1905. 

Court of Appeals, District of Columbia. 

George B. Cortelyou, Postmaster General, Appellant,) 

vs. V No. 1607. 

Henry 0. Houghton et al. I 

In order to complete the record by the addition of papers inad¬ 

vertently omitted by the clerk of the supreme court of the District 
of Columbia, it is hereby stipulated by and between counsel for the 
respective parties, that there shall be added to the transcript of rec¬ 
ord in this court and printed as a part of the record, the injunction 
undertaking given by the complainants herein, and the stipulation 
as to damages filed in the court below. 

HOLMES CONRAD, 

Of Counsel for App’lee -. 
HENRY H. GLASSIE, 

Counsel for Appellant. 

[Endorsed:] No. 1607. Court of Appeals. Cortelyou, Postmaster 
General, vs. Houghton et al. Stipulation as to addition to record. 

(29) 
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Injunction Undertaking. 

Filed June 4,1902. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding an Equity 

Court. 


Henry 0. Houghton bt al., Complainant-, j 

vs. . ( 

Henry C. Payne, Postmaster General, Defend- j 

ant. j 


No. 23342, Equity 
Docket —. 


George H. Mifflin one of the complainants and the American 
Surety Company of New York, surety, hereby undertake to make 
good to the defendant all damages by him suffered or sustained by 
reason of wrongfully and inequitably suing out the injunction in 
the above-entitled cause, and stipulate that the damages may be as¬ 
certained in such manner as the justice shall direct, and that on 
dissolving the injunction, he may give judgment thereon against 
the principal and surety for said damages in the decree itself dis¬ 
solving the injunction. 

GEORGE H. MIFFLIN. 

[seal.1 AMERICAN SURETY COMPANY OF 

NEW YORK, 

By JNO. S. LOUD, Resident Vice-President. 

Attest: LEONARD DAMMANN, 

Resident Assistant Secretary. 

“ Washington agency No. 333.” 

Approved : 4th June 1902. 

A. B. HAGNER, Justice. 


Stipulation as to Damages for Postage. 

Filed July 7, 1905. J. R. Young, Clerk.. 

In the Supreme Court of the District of Columbia. 

Henry O. Houghton et al. ) 

vs. > Equity. No. 23342. 

George B. Cortelyou, Postmaster General. I 

It is hereby stipulated and agreed by and between the counsel for 
the complainants herein and the American Surety Company of New 
York, on the one part, and the counsel for the defendant herein on 
the other part, that the following is a true and accurate statement 
of the number of pounds of the Riverside Literature Series mailed at 

V ) 
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Boston, Massachusetts, the postage due thereon at the third class rate, 
the postage paid thereon at the pound or second class rate, and the 
difference between the postage at the pound and third class rates, to - 
wit, $6880.86, between the date of the filing of the injunction herein 
and June 16,1904, when such mailings at the second class rate were 
discontinued, and during the period in which the Postmaster General 
was restrained from refusing to transport said publication at the 
second class rate and from charging the third class rate thereon, 
to wit: 

c. D. No. 8115. 


Mailings of “Riverside Literature Series,” Boston, Mass. 


Quarter ended— 

Number 
ofpounds 
mailed. 

Postage 
at third 
class rate. 

Postage 
at pound 
rate. 

Difference 
between 
postage at 
pound and 
third class 
rates. 

June 30 / 02 (partial quarter). 

Sep. 30/02. 

Dec. 31/02. 

Mar. 31/03. 

June 30/03. 

Sep. 30/03. 

Dee. 31/03. 

Mar. 31/04... 

June 16/04 (partial quarter). 

i 

145L 

12803 

12284 

14060 

8845 

12307 

14892 

13407 

8249 

$116.08 

1,024.24 

982.72 

1,124.80 

707.60 

984.56 

1,191.36 

1,072.56 

659.92 

$14.51 

128.03 

122.84 

140.60 

88.45 

123.07 

148.92 

134.07 

82.49 

$101.57 

896.21 

859.88 

984.20 

619.15 

861.49 
1,042.44 

938.49 
577.43 

98298 

$7,863.84 

$982.98 

$6,880.86 


And it is further stipulated and agreed that such account may be 
taken as equivalent to all intents and purposes to a finding of fact 
of the auditor to the same effect upon a reference to ascertain what 
damages, if any, were suffered by the defendant by reason of wrong¬ 
fully and inequitably suing out the injunction herein, the ques¬ 
tion whether sucli damages should be recovered [as a matter of 
law]* being reserved for the determination of the court. 

Five printed words stricken out. 

HENRY H. GLASSIE, 
Solicitor for the Defendant 
HOLMES CONRAD, 

Of Counsel for Compl’ts. 


[* Words enclosed in brackets erased in copy.] 
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Supreme Court of the District of Columbia. 

United States of America, l 
District of Columbia , J 6 

I, Johu R. Young, clerk of the supreme court of the District of 
Columbia, do hereby certify that the foregoing are true copies of the 
injunction undertaking and stipulation as to damages for postage, 
filed and of record in cause entitled Henry 0. Houghton, et al., 
complainants, vs. George B. Cortelyou, Postmaster General of the 
United States, defendant, equity No. 23,342; the same being inad¬ 
vertently omitted from the trauscript of record heretofore transmit¬ 
ted to the Court of Appeals of the District of Columbia. 

In testimony whereof, I hereunto subscribe 
• Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 24" day of October, A. D. 1905. 

JOHN R. YOUNG, Clerk. 

[Endorse^:] ,-No. 1607. George B. Cortelyou, Postmaster General, 

appellant,' yg.Henry'O. Houghton, et al. Addition to record per 

stipulation off* counsel. Court of Appeals, District of Columbia. 

Filed Oct. 24, 1905. Henry W. Hodges, clerk. 

«■ 
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